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January Session, 2011 Substitute House Bill No. 6526

House of Representatives, April 7, 2011

The Committee on Commerce reported through REP. BERGER
of the 73rd Dist., Chairperson of the Committee on the part of
the House, that the substitute bill ought to pass.

AN ACT CONCERNING BROWNFIELD REMEDIATION AND
DEVELOPMENT AS AN ECONOMIC DRIVER.

Be it enacted by the Senate and House of Representatives in General
Assembly convened:

Section 1. Section 32-9cc of the general statutes is repealed and the
following is substituted in lieu thereof (Effective July 1, 2011):

(a) There is established, within the Department of Economic and
Community Development, an Office of Brownfield Remediation and
Development. In addition to the other powers, duties and

responsibilities provided for in this chapter, the office shall promote

and encourage the development and redevelopment of brownfields in

the state. For that purpose, the Commissioner of Economic and

Community Development shall appoint a director who shall oversee

all activities of the office and who shall report to the commissioner.

The director shall coordinate and cooperate with state and local

agencies and individuals within the state on brownfield

redevelopment initiatives, including program development and

administration, community outreach, regional coordination and
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liability company under section 34-199;

(S) The transfer of general partnership property held in the names of
all of its general partners to a general partnership which includes as
general partners immediately after the transfer all of the same persons

as were general partners immediately prior to the transfer;

(T) The transfer of general partnership property held in the names
of all of its general partners to a limited liability company which
includes as members immediately after the transfer all of the same

persons as were general partners immediately prior to the transfer;

(U) Acquisition of an establishment by any governmental or quasi-
governmental condemning authority;

(V) Conveyance of any real property or business operation that
would qualify as an establishment solely as a result of (i) the
generation of more than one hundred kilograms of universal waste in
a calendar month, (ii) the storage, handling or transportation of
universal waste generated at a different location, or (iii) activities
undertaken at a universal waste transfer facility, provided any such
real property or business operation does not otherwise qualify as an
establishment; there has been no discharge, spillage, uncontrolled loss,
seepage or filtration of a universal waste or a constituent of universal
waste that is a hazardous substance at or from such real property or
business operation; and universal waste is not also recycled, treated,
except for treatment of a universal waste pursuant to 40 CFR
273.13(a)(2) or (c)(2) or 40 CFR 273.33 (a)(2) or (c)(2), or disposed of at
such real property or business operation; [or]

(W) Conveyance of a unit in a residential common interest

community in accordance with section 22a-134i;

(X) Acquisition of an establishment that is in the abandoned
brownfield cleanup program established pursuant to section 32-91l, as

amended by this act, and all subsequent transfers of the establishment,

provided the establishment is undergoing remediation or is
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remediated in accordance with subsection (f) of said section 32-9II; or

) Any transfer of title from a bankruptcy court or a municipality

to a nonprofit organization.

Sec. 12. Section 22a-133aa of the general statutes is amended by
adding subsection (g) as follows (Effective from passage):

(NEW) (g) Any prospective purchaser or municipality remediating
property pursuant to the abandoned brownfield cleanup program
established pursuant to section 32-9ll, as amended by this act, shall
qualify for a covenant not to sue from the Commissioner of
Environmental Protection without fee. Such covenant not to sue shall
be transferable to subsequent owners provided the establishment is
undergoing remediation or is remediated in accordance with
subsection (f) of said section 32-9II.

Sec. 13. Section 22a-1330 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective from passage):

(@) An owner of land may execute and record an environmental use
restriction under sections 22a-133n to 22a-133r, inclusive, on the land
records of the municipality in which such land is located if (1) the
commissioner has adopted standards for the remediation of
contaminated land pursuant to section 22a-133k, as amended by this

act, and adopted regulations pursuant to section 22a-133q, as amended
by this act, (2) the commissioner, or in the case of land for which
remedial action was supervised under section 22a-133y, a licensed
environmental professional, determines, as evidenced by his signature
on such restriction, that it is consistent with the purposes and
requirements of sections 22a-133n to 22a-133r, inclusive, as amended
by this act, and of such standards and regulations, and (3) such
restriction will effectively protect public health and the environment
from the hazards of pollution. An environmental use restriction may

be in the form of either an environmental land use restriction in

accordance with subsection (b) of this section or a notice of activity and

use limitation in accordance with subsection (c) of this section.

sHB6526 / File No. 469 20



633
634
635
636
637
638
639
640
641
642
643
644
645

646
647
648
649
650
651
652
653
654
655
656

657
658
659
660
661
662
663
664
665
666

sHB6526 File No. 469

(b) (1) No owner of land may record an environmental land use
restriction on the land records of the municipality in which such land
is located unless he simultaneously records documents which
demonstrate that each person holding an interest in such land or any
part thereof, including without limitation each mortgagee, lessee,
lienor and encumbrancer, irrevocably subordinates such interest to the
environmental land use restriction provided the commissioner may
waive such requirement if he finds that the interest in such land is so
minor as to be unaffected by the environmental land use restriction.
An environmental land use restriction shall run with land, shall bind
the owner of the land and his successors and assigns, and shall be
enforceable notwithstanding lack of privity of estate or contract or
benefit to particular land.

[(c) Within] (2) Not later than seven days [of] after executing an
environmental land use restriction and receiving thereon the signature

of the commissioner or licensed environmental professional, as the
case may be, the owner of the land involved therein shall record such
restriction and documents required under [subsection (b) of this
section] subdivision (1) of this subsection on the land records of the

municipality in which such land is located and shall submit to the
commissioner a certificate of title certifying that each interest in such
land or any part thereof is irrevocably subordinated to the
environmental land use restriction in accordance with [said subsection
(b)] subdivision (1) of this subsection.

[(d)] (3) An owner of land with respect to which an environmental
land use restriction applies may be released, wholly or in part, from
the limitations of such restriction only with the commissioner's written
approval which shall be consistent with the regulations adopted
pursuant to section 22a-133q, as amended by this act, and shall be

recorded on the land records of the municipality in which such land is
located provided the commissioner may waive the requirement to
record such release if he finds that the activity which is the subject of
such release does not affect the overall purpose for which the
environmental land use restricion was implemented and does not
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alter the size of the area subject to the environmental land use
restriction. The commissioner shall not approve any such release
unless the owner demonstrates that he has remediated the land, or
such portion thereof as would be affected by the release, in accordance
with the standards established pursuant to section 22a-133k, as
amended by this act.

[(e)] (4) An environmental land use restriction shall survive

foreclosure of a mortgage, lien or other encumbrance.

(c) (1) A notice of activity and use limitation may only be used and

recorded for releases remediated in accordance with the regulations

adopted pursuant to sections 22a-133k and 22a-133q, as amended by

this act, for the following purposes:

(A) To achieve compliance with industrial or commercial direct

exposure criteria, groundwater volatilization criteria, and soil vapor

criteria set forth in regulations adopted pursuant to section 22a-133k,

as amended by this act, by preventing residential activity and use of

the area affected by the notice of activity and use limitation, provided

the property is both zoned for industrial or commercial activity and

not currently used for any residential activity, as such activities are

defined to exclude residential activity in regulations adopted pursuant

to section 22a-133k, as amended by this act;

(B) To prevent disturbance of polluted soil that exceeds the

applicable direct exposure criteria but is inaccessible, in compliance

with the provisions of regulations adopted pursuant to section 22a-

133k, as amended by this act, provided pollutant concentrations in

such inaccessible soil do not exceed ten times the applicable direct

exposure criteria;

(C) To prevent disturbance of an engineered control to the extent

such engineered control is for the sole remedial purpose of eliminating

exposure to polluted soil that exceeds the direct exposure criteria,

provided pollutant concentrations in such soil do not exceed ten times

the applicable direct exposure criteria;
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(D) To prevent demolition of a building or permanent structure that

renders polluted soil environmentally isolated, provided either: (i) The

pollutant concentrations in the environmentally isolated soil do not

exceed ten times the applicable direct exposure criteria and the

applicable pollutant mobility criteria, or (ii) the total volume of soil

that is environmentally isolated is less than or equal to ten cubic yards;

or

(E) Any other purpose the commissioner may prescribe by
regulation.

(2) No owner shall record a notice of activity and use limitation on

the land records of the municipality in which such land is located

unless the owner provides written notice to each person holding an

interest in such land or any part thereof, including, without limitation,

cach mortgagee, lessee, lienor and encumbrancer, not later than sixty

days before the recording of such notice. Such notice of the proposed

notice of activity and use limitation shall be sent by certified mail,

return receipt requested, and shall include notice of the existence and

location of pollution within such area and the terms of such proposed

notice of activity and use limitation. Such sixty-day-notice period may

be waived upon the written agreement of all interest holders.

(3) A notice of activity and use limitation recorded pursuant to this

subsection shall be implemented and adhered to by the owner that

records such notice and the owner's successors, assigns, grantees or

transferees, including those persons receiving from the owner a

property interest or a license to use such property or conduct

remediation on any portion of such property.

(4) A notice of activity and use limitation shall be deemed
implemented and shall be in effect upon being dulv recorded on the

land records of the municipality in which such property is located.

(5) (A) A notice of activity and use limitation shall be prepared on a

form as prescribed by the commissioner.
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(B) A notice of activity and use limitation decision document, signed

bv the commissioner or siened and sealed by a licensed environmental

professional, shall be referenced in and recorded with the notice of

activity and use limitation, and shall specify:

(i) Why the notice of activity and use limitation is appropriate to

achieve and maintain compliance with the regulations adopted

pursuant to section 22a-133k, as amended by this act;

(ii) Activiies and uses that are inconsistent with maintaining

compliance with such regulations;

(iii) Activities and uses to be permitted;

(iv) Obligations and conditions necessary to meet the objectives of

the notice of activity and use limitation; and

(v) The nature and extent of pollution in the area that is the basis for

the notice of activity and use limitation, including a listing of

contaminants and concentrations for such contaminants, and the

horizontal and vertical extent of such contaminants.

(6) Upon transfer of any interest in or a right to use property, or a

portion of property, that is subject to a notice of activity and use

limitation, the owner of such land, any lessee of such land, and any

person who can subdivide or sublease the property, shall incorporate

such notice either in full or by reference into all future deeds,

easements, mortgages, leases, licenses, occupancy agreements or any

other instrument of transfer.

Sec. 14. Section 22a-133p of the generai statutes is repealed and the
following is substituted in lieu thereof (Effective from passage):

(a) The Attorney General, at the request of the commissioner, shall
institute a civil action in the superior court for the judicial district of
Hartford or for the judicial district wherein the subject land is located
for injunctive or other equitable relief to enforce an environmental use

restriction or the provisions of sections 22a-134n to 22a-133q, inclusive,
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as amended by this act, and regulations adopted thereunder or to

recover a civil penalty pursuant to subsection (e) of this section.

(b) The commissioner may issue orders pursuant to sections 22a-6,
as amended by this act, and 22a-7 to enforce an environmental use

restriction or the provisions of sections 22a-134n to 22a-133q, inclusive,

as amended by this act, and regulations adopted thereunder.

(c) In any administrative or civil proceeding instituted by the
commissioner to enforce an environmental use restriction or the
provisions of sections 22a-134n to 22a-133q, inclusive, as amended by

this act, and regulations adopted thereunder, any other person may

intervene as a matter of right.

(d) In any civil or administrative action to enforce an environmental

use restriction or the provisions of sections 22a-134n to 22a-133q,
inclusive, as amended by this act, and regulations adopted thereunder,

the owner of the subject land, and any lessee thereof, shall be strictly

liable for any violation of such restriction or the provisions of sections
22a-134n to 22a-133q, inclusive, as amended by this act, and

regulations adopted thereunder and shall be jointly and severally

liable for abating such violation.

(e) Any owner of land with respect to which an environmental use
restriction applies, and any lessee of such land, who violates any
provision of such restriction, fails to adhere to such restriction or

violates the provisions of sections 22a-134n to 22a-133q, inclusive, as

amended by this act, and reculations adopted thereunder shall be

assessed a civil penalty under section 22a-438. The penalty provided in
this subsection shall be in addition to any injunctive or other equitable

relief.

Sec. 15. Section 22a-133q of the general statutes is repealed and the
following is substituted in lieu thereof (Effective from passage):

The commissioner shall adopt regulations, in accordance with the
provisions of chapter 54, to carry out the purposes of sections 22a-133n
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to 22a-133r, inclusive, as amended by this act. Such regulations may

include, but not be limited to, provisions regarding the form, contents,

fees, financial surety, monitoring and reporting, filing procedure for,

and release from, environmental use restrictions.

Sec. 16. Section 2 of public act 10-135 is repealed and the following is
substituted in lieu thereof (Effective from passage):

(a) There is established a working group to examine the remediation
and development of brownfields in this state, including, but not
limited to, the remediation scheme for such properties, permitting
issues and liability issues, including those set forth by sections 22a-14
to 22a-20, inclusive, of the general statutes.

(b) The working group shall consist of the following [eleven]
thirteen members, each of whom shall have expertise related to
brownfield redevelopment in environmental law, engineering, finance,

development, consulting, insurance or another relevant field:
(1) [Two] Four appointed by the Governor;
(2) One appointed by the president pro tempore of the Senate;
(3) One appointed by the speaker of the House of Representatives;
(4) One appointed by the majority leader of the Senate;

~(5) One appointed by the majority leader of the House of
Representatives;

(6) One appointed by the minority leader of the Senate;

(7) One appointed by the minority leader of the House of
Representatives;

(8) The Commissioner of Economic and Community Development
or the commissioner's designee, who shall serve ex officio;

(9) The Commissioner of Environmental Protection or the
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commissioner's designee, who shall serve ex officio; and

(10) The Secretary of the Office of Pohcy and Management or the
secretary's designee, who shall serve ex officio.

(c) [All] Any member of the working group as of the effective date
of this section shall continue to serve and all new appointments to the

working group shall be made no later than thirty days after the
effective date of this section. Any vacancy shall be filled by the
appointing authority.

(d) The [working group shall select] Commissioners of Economic

and Community Development and Environmental Protection shall

serve as chairpersons of the working group. [from among the
appointed members of the working group.] Such chairpersons shall
schedule the first meeting of the working group, which shall be held
no later than sixty days after the effective date of this section.

(e) On or before [January 15, 2011] February 15, 2012, the working
group shall report, in accordance with the provisions of section 11-4a

of the general statutes, on its findings and recommendations to the
joint standing committee of the General Assembly having cognizance

of matters relating to commerce.
Sec. 17. (NEW) (Effective July 1, 2011) (a) As used in this section:

(1) "Blight" means a pervasive condition in which property, whether
or not used for its intended purpose, is in a state of dilapidation or
decay, open to the elements, unable to provide shelter, or unable to
serve the purpose for which it was constructed due to damage,
dilapidation or decay. |

(2) "Bona fide prospective purchaser" means a person that acquires
ownership of a property after January 1, 2012, and establishes by a

preponderance of the evidence that:

(A) All disposal of regulated substances at the property occurred
before the person acquired the property;
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(B) Such person made all appropriate inquiries, as set forth in 40
CFR Part 312, into the previous ownership and uses of the property in
accordance with generally accepted good commercial and customary
standards and practices, including, but not limited to, the standards
and practices set forth in the ASTM Standard Practice for
Environmental Site Assessments, Phase I Environmental Site
Assessment Process, E1527-05. In the case of property in residential or
other similar use at the time of purchase by a nongovernmental or
noncommercial entity, a property inspection and title search that
reveal no basis for further investigation shall be considered to satisfy
the requirements of this subparagraph;

(C) Such person provides all legally required notices with respect to
the discovery or release of any regulated substances at the property;

(D) Such person exercises appropriate care with respect to regulated
substances found at the property by taking reasonable steps to (i) stop
any continuing release, (ii) prevent any threatened future release, and
(iiiy prevent or limit human, environmental or natural resource

exposure to any previously released regulated substance;

(E) Such person provides full cooperation, assistance and access to
persons authorized to conduct response actions or natural resource
restoration at the property, including, but not limited to, the
cooperation and access necessary for the installation, integrity,
operation and maintenance of any complete or partial response actions

or natural resource restoration at the property;

(F) Such person complies with any land use restrictions established
or relied on in connection with the response action at the property and
does not impede the effectiveness or integrity of any institutional
control employed at the property in connection with a response action;
and

(G) Such person complies with any request for information from the
Commissioner of Environmental Protection.
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(3) "Brownfield" has the same meaning as provided in section 32-

9Kk of the general statutes, as amended by this act.

(4) "Brownfield investigation plan and remediation schedule" means
a plan and schedule for investigation and a schedule for remediation
of an eligible property under this section. Such investigation plan and
remediation schedule shall include both interim status or other
appropriate interim target dates and a date for project completion not
later than five years after a licensed environmental professional
submits such investigation plan and remediation schedule to the
Commissioner of Environmental Protection, provided the
Commissioner of Environmental Protection may extend such dates for
good cause. The plan shall provide a schedule for activities including,
but not limited to, completion of the investigation of the property in
accordance with prevailing standards and guidelines, submittal of a
complete investigation report, submittal of a detailed written plan for
remediation, completion of remediation in accordance with standards
adopted by said commissioner pursuant to section 22a-133k of the
general statutes, as amended by this act, and submittal to said
commissioner of a final remedial action report. Except as otherwise
provided in this section, in any detailed written plan for remediation
submitted under this section, the applicant shall only be required to
investigate and remediate conditions existing within the property
boundaries and shall not be required to investigate or remediate any
pollution or contamination that exists outside of the property's
boundaries, including any contamination that may exist or has

migrated to sediments, rivers, streams or off site.

(5) "Contiguous property owner" means a person who owns real
property contiguous to or otherwise similarly situated with respect to,
and that is or may be contaminated by a release or threatened release
of a regulated substance from, real property that is not owned by that

person, provided:

(A) With respect to the property owned by such person, such person

takes reasonable steps to (i) stop any continuing release of any
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regulated substance released on or from the property, (ii) prevent any
threatened future release of any regulated substance released on or
from the property, and (iii) prevent or limit human, environmental or
natural resource exposure to any regulated substance released on or

from the property;

(B) Such person provides full cooperation, assistance and access to
persons authorized to conduct response actions or natural resource
restoration at the property from which there has been a release or
threatened release, including, but not limited to, the cooperation and
access necessary for the installation, integrity, operation and
maintenance of any complete or partial response action or natural

resource restoration at the property;

(©) Such person complies with any land use restrictions established
or relied on in connection with the response action at the property and
does not impede the effectiveness or integrity of any institutional
control employed in connection with a response action;

(D) Such person complies with any request for information from the

Commissioner of Environmental Protection; and

(E) Such person provides all legally required notices with respect to
the discovery or release of any hazardous substances at the property.

(6) "Director" means the Director of the Office of Brownfield
Remediation and Development.

(7) "Distressed municipality" has the same meaning as provided in
section 32-9p of the general statutes.

(8) "Economic development agency” means a municipality,
municipal economic development agency or entity created or
operating under chapter 130 or 132 of the general statutes, nonprofit
economic development corporation formed to promote the common
good, general welfare and economic development of a municipality
that is funded, either directly or through in-kind services, in part by a

municipality, or nonstock corporation or limited liability company
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established or controlled by a municipality, municipal economic
development agency or entity created or operating under chapter 130
or 132 of the general statutes.

(9) "Innocent landowner" has the same meaning as provided in
section 22a-452d of the general statutes.

(10) "Interim verification” has the same meaning as provided in

section 22a-134 of the general statutes, as amended by this act.
(11) "Municipality" means any town, city or borough.

(12) "National priorities list' means the list of hazardous waste
disposal sites compiled by the United States Environmental Protection
Agency pursuant to 42 USC 9605.

(13) "Open space land" has the same meaning as provided in section
12-107b of the general statutes.

(14) "Person" means any individual, firm, partnership, association,
syndicate, company, trust, corporation, limited liability company,
municipality, economic development agency, agency or political or
administrative subdivision of the state and any other legal entity.

(15) "Principles of smart growth" means standards and objectives
that support and encourage smart growth when used to guide actions
and decisions, including, but not limited to, standards and criteria for
(A) integrated planning or investment that coordinates tax,
transportation, housing, environmental and economic development
policies at the state, regional and local level, (B) the reduction of
reliance on the property tax by municipalities by creating efficiencies
and coordination of services on the regional level while reducing
interlocal competition for grand list growth, (C) the redevelopment of
existing infrastructure and resources, including, but not limited to,
brownfields and historic places, (D) transportation choices that
provide alternatives to automobiles, including rail, public transit,
bikeways and walking, while reducing energy consumption, (E) the
development or preservation of housing affordable to households of
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varying income in locations proximate to transportation or
employment centers or locations compatible with smart growth, (F)
concentrated, mixed-use, mixed income development proximate to
transit nodes and civic, employment or cultural centers, and (G) the
conservation and protection of natural resources by (i) preserving open
space, water resources, farmland, environmentally sensitive areas and
historic properties, and (ii) furthering energy efficiency.

(16) "Regulated substance” means any element, compound or
material that, when added to air, water, soil or sediment, may alter the
physical, chemical, biological or other characteristic of such air, water,

soil or sediment.

(17) "Release" means any discharge, spillage, uncontrolled loss,
seepage, filtration, leakage, injection, escape, dumping, pumping,
pouring, emitting, emptying or disposal of a substance.

(18) "Smart growth" means economic, social and environmental
development that (A) promotes, through financial and other
incentives, economic competitiveness in the state while preserving
natural resources, and (B) uses a collaborative approach to planning,
decision-making and evaluation between and among all levels of

government and the communities and the constituents they serve.

(19) "Transit-oriented development" has the same meaning as
provided in section 13b-790 of the general statutes.

(20) "Verification" has the same meaning as provided in section 22a-
134 of the general statutes, as amended by this act.

(b) The Office of Brownfield Remediation and Development shall
establish a comprehensive brownfield remediation and revitalization
program to provide certain liability protections to program
participants. Not more than twenty properties a year shall be accepted
into the program and a new property shall be added upon the
withdrawal of a property from the program or upon a notice of
completion of remedy and no further action letter issued pursuant to
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this section. Participation in the program shall be by accepted
application pursuant to subsection (c) of this section or by nomination
pursuant to subsection (d) of this section and shall be based, at said
office's discretion, on at least one of the following criteria: (1) The likely
creation of jobs, including, but not limited to, those related to
remediation, design, development and construction; (2) the projected
increase to the municipal grand list; (3) the consistency of the property
as remediated and developed with municipal or regional planning
objectives; and (4) the development plan's support for and furtherance

of principles of smart growth or transit-oriented development.

(c) The office shall accept applications for participation in the
program established pursuant to subsection (b) of this section from
any innocent landowner, bona fide prospective purchaser,
municipality, economic development agency or contiguous property
owner purchasing a brownfield, provided such applicant (1) did not
establish, create or maintain a source of pollution to the waters of the
state for purposes of section 22a-432 of the general statutes and is not
responsible pursuant to any other provision of the general statutes for
any pollution or source of pollution on the property; and (2) is not
affiliated with any person responsible for such pollution or source of
pollution through any direct or indirect familial relationship or any
contractual, corporate or financial relationship other than that by
which such purchaser's interest in such property is to be conveyed or

financed.

(d) The office shall accept nominations for participation in the
program established pursuant to subsection (b) of this section from a

municipality or an economic development agency.

(e) (1) Any eligible person making application must demonstrate to
the director that: (A) The property meets the definition of a brownfield,
and (B) there has been a release at the property of a regulated
substance in an amount that exceeds the remediation standard
regulations adopted by the Commissioner of Environmental Protection
pursuant to section 22a-133k of the general statutes, as amended by
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this act.

(2) A property that is currently the subject of an enforcement action,
including any consent order issued by the Department of
Environmental Protection or the United States Environmental
Protection Agency under any current Department of Environmental
Protection or United States Environmental Protection Agency program
or that is listed on the national priorities list shall not be eligible to
participate in the comprehensive brownfield remediation and

revitalization program.

(3) Properties otherwise eligible for the comprehensive brownfield
remediation and revitalization program currently being investigated
and remediated in accordance with the state voluntary remediation
programs under sections 22a-133x and 22a-133y of the general statutes
and the covenant not to sue programs under section 22a-133aa or 22a-
133bb of the general statutes, as amended by this act, may participate
in said program.

(f) Inclusion of a property within the comprehensive brownfield
remediation and revitalization program by the director shall not limit
any person's ability to seek funding for such property under any
federal, state or municipal grant or lban program, including, but not
limited to, any state brownfield grant or loan program.

(g) Any applicant seeking a designation of eligibility for a person or
a property under the comprehensive brownfield remediation and
revitalization program shall apply to the director at such times and on
such forms as the director may prescribe and shall pay the Office of
Brownfield Remediation and Development a fee of ten thousand
dollars along with its completed application. Such fee shall be
deposited into the Special Contaminated Property Remediation and
Insurance Fund established under section 22a-133t of the general
statutes and such funds shall be for the exclusive use by the
Department of Environmental Protection to address imminent risk to
public health or the environment associated with pollution that has
migrated off of any property in the comprehensive brownfield
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remediation and revitalization program. No municipality or economic
development agency seeking designation of eligibility shall be
required to pay a fee, provided the municipality or economic
development agency shall collect and pay the fee upon transfer of the
property to another person for purposes of development. The
application shall include a title search, the Phase I Environmental Site
Assessment conducted by the bona fide prospective purchaser, which
shall be prepared in accordance with the Department of
Environmental Protection's Site Characterization Guidance Document,
a property inspection and a completed environmental condition
assessment form, as defined in subdivision (17) of section 22a-134 of
the general statutes, for the eligible property and documentation
demonstrating satisfaction of the eligibility criteria set forth in
subsection (b) of this section and such other information as the director
may request to determine eligibility. The applicant shall certify to the
director, in writing, that the information contained in its application is
correct and accurate to the best of the applicant's knowledge and
belief. ‘

(h) Not later than thirty days after receipt of the application, the
director shall notify the applicant whether the application is complete
or incomplete. If the director fails to notify the applicant within thirty
days after his or her receipt of an application, the application shall be
deemed complete.

(i) (1) Not later than sixty days after the application is determined or
deemed to be complete, the director shall notify the applicant whether
the eligible property is included or not included in the comprehensive
brownfield remediation and revitalization program. If the director fails
to notify the applicant within sixty days, the application shall be
deemed accepted into the comprehensive brownfield remediation and

revitalization program.

(2) A person whose application has been accepted or deemed
accepted into the comprehensive brownfield remediation and
revitalization program shall not be liable to the state or any third party
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for the release of any regulated substance at or from the eligible
property except and only to the extent that such applicant (A) caused
or contributed to the release of a regulated substance that is subject to
remediation or exacerbated such condition, or (B) the Commissioner of
Environmental Protection determines the existence of any of the
conditions set forth in subparagraph (C) of subdivision (2) of
subsection (m) of this section.

(i) (1) A person whose application to the comprehensive brownfield
remediation and revitalization program has been approved or deemed
approved by the director (A) shall investigate the release or threatened
release of any regulated substance within the boundaries of the
property in accordance with prevailing standards and guidelines and
remediate such release or threatened release within the boundaries of
such property in accordance with the brownfield investigation plan
and remediation schedule, and (B) shall not be required to
characterize, abate and remediate the release of a regulated substance
beyond the boundary of the eligible property, except for releases
caused or contributed to by such person.

(2) Not later than one hundred eighty days after the application is
determined to be or is deemed complete, or such longer period as may
be approved by the Commissioner of Environmental Protection upon
good cause shown, the applicant shall submit to said commissioner
and the director a brownfield investigation plan and remediation
schedule that is signed and stamped by a licensed environmental
professional. Unless otherwise approved in writing by the
Commissioner of Environmental Protection, the brownfield
investigation plan and remediation schedule shall provide that not
later than eight years after the date the application is approved, the
eligible party shall achieve the investigation and remediate the
property sufficient to support a final or interim verification. The
eligible party may request a verification or interim verification
extension, which the Commissioner of Environmental Protection shall
grant upon certification by the eligible party that (A) such eligible
party has made reasonable progress toward investigation and
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remediation of the property, and (B) despite best efforts, circumstances
beyond the control of the eligible party have significantly delayed the
remediation of the establishment. The applicant shall publish notice of
such plan and schedule in a newspaper of general circulation within
the area of the property in accordance with this section, stating that
such plan and schedule is available for review. Any person may
provide comments to the applicant on such plan and schedule not later
than thirty days after the publishing of such notice and provide a copy

to such commissioner and the director.

(3) Not later than sixty days after providing public notice of such
plan and schedule, the applicant shall submit to the commissioner and
the director a response to any public comments. Not later than sixty
days after receiving the applicant's response to public comments, the
Commissioner of Environmental Protection shall notify the applicant
and the director as to whether such plan and schedule is approved in
full or in part or rejected in full or in part, with an explanation of the
reasons for the decision. If said commissioner neither approves nor
rejects such plan and schedule within such time frame, such plan and
schedule shall be deemed approved. The applicant shall have thirty
days to respond to any disapproval or rejection by said commissioner
and the time frames set forth in this section for comment and response
shall continue until said commissioner approves such plan and
schedule, such plan and schedule is deemed approved or the applicant
has notified said commissioner of its withdrawal from the program's

application process.

(4) Before commencement of remedial action pursuant to the
approved plan and schedule, the applicant shall: (A) Publish notice of
the remedial action in a newspaper having a substantial circulation in
the town where the property is located, (B) notify the director of health
of the municipality where the property is located, and (C) either (i)
erect and maintain for at least thirty days in a legible condition a sign
not less than six feet by four feet on the property, which shall be clearly
visible from the public highway and shall include the words
"ENVIRONMENTAL CLEAN-UP IN PROGRESS AT THIS SITE. FOR
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FURTHER INFORMATION CONTACT:" and include a telephone
number for an office from which any interested person may obtain
additional information about the remedial action, or (ii) mail notice of
the remedial action to each owner of record of property which abuts
such property, at the address on the last-completed grand list of the

relevant town.

(5) The remedial action shall be conducted under the supervision of
a licensed environmental professional and the final remedial action
report shall be submitted to the director signed and stamped by a
licensed environmental professional. In such report, the licensed
environmental professional shall include a detailed description of the
remedial actions taken and issue a verification or interim verification,
in which he or she shall render an opinion, in accordance with the
standard of care provided in subsection (c) of section 22a-133w of the
general statutes, that the action taken to contain, remove or mitigate
the release of regulated substances within the boundaries of such
property is in accordance with the remediation standards adopted by
the commissioner pursuant to section 22a-133k of the general statutes,
as amended by this act.

(6) All applicatidns for permits required to implement such plan
and schedule in this section shall be submitted to the permit
ombudsman within the Department of Economic and Community

Development.

(7) Each applicant participating in the comprehensive brownfield
remediation and revitalization program shall maintain all records
related to its implementation of such plan and schedule and
completion of the remedial action of the property for a period of not
less than ten years and shall make such records available to the
commissioner or the director at any time upon request by either.

(8) (A) Any final remedial action report submitted by a licensed
environmental professional to said commissioner and the director for
the property shall be deemed approved unless, not later than ninety
days after such submittal, said commissioner determines, in his or her
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sole discretion, and provides notice of such determination to the
applicant and the director, that an audit of such remedial action is
necessary to assess whether remedial action beyond that which is
detailed in such report is necessary for the protection of human health
or the environment. Such an audit shall be conducted not later than six
months after such determination. Within fourteen days of completion
of an audit, said commissioner shall send written audit findings to the
applicant, the director and the licensed environmental professional.
The audit findings may approve or disapprove the report, provided
any disapproval shall set forth the reasons for such disapproval.

(B) The commissioner may request additional information during an
audit. If such information has not been provided to the commissioner
within fourteen days of such request, the time frame for the
commissioner to complete the audit shall be suspended until the

information is provided to the commissioner.

(C) The commissioner shall not conduct an audit of a final
verification after ninety days from receipt of such verification unless (i)
the commissioner has reason to believe that a verification was obtained
through the submittal of materially inaccurate or erroneous
information, or otherwise misleading information material to the
verification or that material misrepresentations were made in
connection with the submittal of the verification, (ii) post-verification
monitoring or operations and maintenance is required as part of a
verification and has not been done, (iii) a verification that relies upon
an environmental land use restriction was not recorded on the land
records of the municipality in which such land is located in accordance
with section 22a-1330 of the general statutes, as amended by this act, of
the general statutes and applicable regulations, (iv) the commissioner
determines that there has been a violation of law material to the
verification, or (v) the commissioner determines that information exists
indicating that the remediation may have failed to prevent a
substantial threat to public health or the environment for releases on
the property.
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(k) Not later than sixty days after receiving a notice of disapproval
of remedial action report from the Commissioner of Environmental
Protection, the applicant may submit to said commissioner and to the
director a report of cure of noted deficiencies. Within sixty days after
receiving such report of cure of noted deficiencies by said
commissioner, said commissioner may provide a written disapproval
of such report of cure of noted deficiencies. If said commissioner does
not provide a written disapproval of the report,. the report will be
deemed approved and said commissioner shall issue a notice of

completion of remedy and no further action letter.

() Before approving a final remedial action report or the remedial
action report being deemed approved, the Commissioner of
Environmental Protection may enter into a memorandum of
understanding with the applicant with regard to any further remedial
action or monitoring activities on or at such property that said -
commissioner deems necessary for the protection of human health or

the environment.

(m) (1) An applicant who has been accepted into the comprehensive
brownfield remediation and revitalization program shall have no
obligation as part of its plan and schedule to characterize, abate and
remediate any plume of a regulated substance outside the boundaries
of the subject property, provided the notification requirements of
section 22a-6u of the general statutes pertaining to significant
environmental hazards shall continue to apply to the property and the
applicant shall not be required to characterize, abate or remediate any
such significant environmental hazard outside the boundaries of the
subject property unless such significant environmental hazard arises
from the actions of the applicant after its acquisition of or control over
the property from which such significant environmental hazard has
emanated outside its own boundaries. If an applicant who has been
accepted into the comprehensive brownfield remediation and
revitalization program conveys or otherwise transfers its ownership of
the subject property, the provisions of this section shall apply to such
transferee, if such transferee meets the eligibility criteria set forth in
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this section and such transferee complies with all the obligations
undertaken by the applicant under this section.

(2) (A) With the Commissioner of Environmental Protection's
approval of a final remedial action report or upon the deemed
approval of such report, said commissioner shall issue a notice of
completion of remedy and no further action letter that shall provide
that the applicant is not liable to the state or any third party for (i) costs
incurred in the remediation of, equitable relief relating to, or damages
resulting from the release of regulated substances addressed in the
brownfield investigation plan and remediation schedule, and (ii)
historical off-site impacts including air deposition, waste disposal,
impacts to sediments and natural resource damages. The notice of
completion of remedy and no further action letter shall not afford any
relief from liability such applicant may have under the corrective
action program of the Resource Conservation and Recovery Act, 42
USC 6901 et seq., sections 22a-449(d)-1 and 22a-449(d)-101 to 113 of the
regulations of Connecticut state agencies and any requirements

imposed pursuant to the state's superfund requirements.

(B) The notice of completion of remedy and no further action letter
issued by the Commissioner of Environmental Protection shall extend
to any person who acquires title to all or part of the property for which
a remedial action report has been approved pursuant to this subsection
provided (i) there is payment of a fee of five thousand dollars to said
commissioner for each such extension, and (ii) such person acquiring
all or part of the property meets the criteria of this section. No
municipality or economic development agency that acquires title to all
or part of the property shall be required to pay a fee, provided the
municipality or economic development agency shall collect and pay
the fee upon transfer of the property to another person for purposes of
development. Such fee shall be deposited into the Special
Contaminated Property Remediation and Insurance Fund established

under section 22a-133t of the general statutes, and such funds shall be

for the exclusive use by the Department of Environmental Protection

to address imminent risk to public health or the environment
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associated with pollution that has migrated off of any property in the

comprehensive brownfield remediation and revitalization program.

(C) A notice of completion of remedy and no further action letter
issued pursuant to this section shall not preclude the Commissioner of
Environmental Protection from taking any appropriate action,
including, but not limited to, any action to require remediation of the
property by the applicant or, as applicable, to its successor, if said

commissioner determines that:

(1) The notice of completion of remedy and no further action letter
was based on information provided by the person seeking such letter,
and the Commissioner of Environmental Protection can show that
such person knew, or had reason to know, was false or misleading,
and, in the case of the successor to an applicant, that such successor
was aware or had reason to know that such information was false or

misleading;

(ii) New information confirms the existence of previously unknown
contamination that resulted from a release that occurred before the
date that an application has been accepted or deemed accepted into the

comprehensive brownfield remediation and revitalization program;

(iii) The applicant who received the notice of completion of remedy
and no further action letter has materially failed to complete the
remedial action required by the brownfield investigation plan and
remediation schedule or to carry out or comply with monitoring,
maintenance or operating requirements pertinent to a remedial action
including the requirements of any environmental land use restriction;

or

(iv) The threat to human health or the environment is increased
beyond an acceptable level due to substantial changes in exposure
conditions at such property, including, but not limited to, a change
from nonresidential to residential use of such property.

(3) If an applicant who has been accepted into the comprehensive
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brownfield remediation and revitalization program conveys or
otherwise transfers all or part of its ownership interest in the subject
property at any time before the issuance of a notice of completion of
remedy and no further action letter pursuant to subdivision (2) of this
subsection, the applicant conveying or otherwise transferring its
ownership interest shall not be liable to the state or any third party for
(A) costs incurred in the remediation of, equitable relief relating to, or
damages resulting from the release of regulated substances addressed
in the brownfield investigation plan and remediation schedule, and (B)
historical off-site impacts including air deposition, waste disposal,
impacts to sediments and natural resource damages, provided the
applicant complied with its obligations under this section during the
period when the applicant held an ownership interest in the subject
property. Nothing in this subsection shall provide any relief from
liability such applicant may have under the corrective action program
of the Resource Conservation and Recovery Act, 42 USC 6901 et seq.,
sections 22a-449(d)-1 and sections 22a-449(d)-101 to 113 of the
regulations of Connecticut state agencies and any requirements

imposed pursuant to the state superfund requirements.

(n) On and after the effective date of this section, no eligible person
accepted into the program shall be required to comply with the
provisions of sections 22a-134 to 22a-134e, inclusive, of the general
statutes, as amended by this act, in connection with the transfer of a
business or real property at which no activities described in
subdivision (3) of section 22a-134 of the general statutes, have been
conducted since the date of such approval and for which (1) an
application has been accepted or deemed accepted into the
comprehensive brownfield remediation and revitalization program, or
(2) a brownfield investigation plan and remediation schedule or a final
remedial action report hereunder has been approved or deemed
approved by the Commissioner of Environmental Protection.

(0) The director may adopt regulations in accordance with the
provisions of chapter 54 of the general statutes to implement the
program established pursuant to this section.
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Sec. 18. Section 32-23zz of the general statutes is repealed and the
following is substituted in lieu thereof (Effective July 1, 2011):

(a) For the purpose of assisting (1) any information technology
project, as defined in subsection (ee) of section 32-23d, which is located
in an eligible municipality, as defined in subdivision (12) of subsection
(@) of section 32-9t, or (2) any remediation project, as defined in
subsection (ii) of section 32-23d, the Connecticut Development
Authority may, upon a resolution of the legislative body of a
municipality, issue and administer bonds which are payable solely or
in part from and secured by: (A) A pledge of and lien upon any and all
of the income, proceeds, revenues and property of such a project,
including the proceeds of grants, loans, advances or contributions from
the federal government, the state or any other source, including
financial assistance furnished by the municipality or any other public
body, (B) taxes or payments or grants in lieu of taxes allocated to and
payable into a special fund of the Connecticut Development Authority
pursuant to the provisions of subsection (b) of this section, or (C) any
combination of the foregoing. Any such bonds of the Connecticut
Development Authority shall mature at such time or times not
exceeding thirty years from their date of issuance and shall be subject
to the general terms and provisions of law applicable to the issuance of
bonds by the Connecticut Development Authority, except that such
bonds shall be issued without a special capital reserve fund as
provided in subsection (b) of section 32-23j and, for purposes of section
32-23f, only the approval of the board of directors of the authority shall
be required for the issuance and sale of such bonds. Any pledge made
by the municipality or the Connecticut Development Authority for
bonds issued as provided in this section shall be valid and binding
from the time when the pledge is made, and revenues and other
receipts, funds or moneys so pledged and thereafter received by the
municipality or the Connecticut Development Authority shall be
subject to the lien of such pledge without any physical delivery thereof
or further act. The lien of such pledge shall be valid and binding
against all parties having claims of any kind in tort, contract or

otherwise against the municipality or the Connecticut Development
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Authority, even if the parties have no notice of such lien. Recording of
the resolution or any other instrument by which such a pledge is
created shall not be required. In connection with any such assignment
of taxes or payments in lieu of taxes, the Connecticut Development
Authority may, if the resolution so provides, exercise the rights
provided for in section 12-195h of an assignee for consideration of any
lien filed to secure the payment of such taxes or payments in lieu of
taxes. All expenses incurred in providing such assistance may be

treated as project costs.

(b) Any proceedings authorizing the issuance of bonds under this
section may contain a provision that taxes or a specified portion
thereof, if any, identified in such authorizing proceedings and levied
upon taxable real or personal property, or both, in a project each year,
or payments or grants in lieu of such taxes or a specified portion
thereof, by or for the benefit of any one or more municipalities,
districts or other public taxing agencies, as the case may be, shall be
divided as follows: (1) In each fiscal year that portion of the taxes or
payments or grants in lieu of taxes which would be produced by
applying the then current tax rate of each of the taxing agencies to the
total sum of the assessed value of the taxable property in the project on
the date of such authorizing proceedings, adjusted in the case of grants
in lieu of taxes to reflect the applicable statutory rate of
reimbursement, shall be allocated to and when collected shall be paid
into the funds of the respective taxing agencies in the same manner as
taxes by or for said taxing agencies on all other property are paid; and
(2) that portion of the assessed taxes or the payments or grants in lieu
of taxes, or both, each fiscal year in excess of the amount referred to in
subdivision (1) of this subsection shall be allocated to and when
collected shall be paid into a special fund of the Connecticut
Development Authority to be used in each fiscal year, in the discretion
of the Connecticut Development Authority, to pay the principal of and
interest due in such fiscal year on bonds issued by the Connecticut
Development Authority to finance, refinance or otherwise assist such
project, to purchase bonds issued for such project, or to reimburse the
provider of or reimbursement party with respect to any guarantee,
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letter of credit, policy of bond insurance, funds deposited in a debt
service reserve fund, funds deposited as capitalized interest or other
credit enhancement device used to secure payment of debt service on
any bonds issued by the Connecticut Development Authority to
finance, refinance or otherwise assist such project, to the extent of any
payments of debt service made therefrom. Unless and until the total
assessed valuation of the taxable property in a project exceeds the total
assessed value of the taxable property in such project as shown by the
last assessment list referred to in subdivision (1) of this subsection, all
of the taxes levied and collected and all of the payments or grants in
lieu of taxes due and collected upon the taxable property in such
project shall be paid into the funds of the respective taxing agencies.
When such bonds and interest thereof, and such debt service
reimbursement to the provider of or reimbursement party with respect
to such credit enhancement, have been paid in full, all moneys
thereafter received from taxes or payments or grants in lieu of taxes
upon the taxable property in such development project shall be paid
into the funds of the respective taxing agencies in the same manner as
taxes on all other property are paid. The total amount of bonds issued
pursuant to this section which are payable from grants in lieu of taxes
payable by the state shall not exceed an amount of bonds, the debt
service on which in any state fiscal year is, in total, equal to one million

dollars.

(c) The authority may make grants or provide loans or other forms
of financial assistance from the proceeds of special or general
obligation notes or bonds of the authority issued without the security
of a special capital reserve fund within the meaning of subsection (b)
of section 32—23j, which bonds are payable from and secured by, in
whole or in part, the pledge and security provided for in section 8-134,
8-192, 32-227 or this section, all on such terms and conditions,
including such agreements with the municipality and the developer of
the project, as the authority determines to be appropriate in the
circumstances, provided any such project in an area designated as an
enterprise zone pursuant to section 32-70 receiving such financial

assistance shall be ineligible for any fixed assessment pursuant to
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section 32-71, and the authority, as a condition of such grant, loan or
other financial assistance, may require the waiver, in whole or in part,
of any property tax exemption with respect to such project otherwise
available under subsection (59) or (60) of section 12-81.

(d) As used in this section, "bonds" means any bonds, including
refunding bonds, notes, temporary notes, interim certificates,
debentures or other obligations; "legislative body" has the meaning
provided in subsection (w) of section 32-222; and "municipality" means
a town, city, consolidated town or city or consolidated town and
borough.

(e) For purposes of this section, references to the Connecticut
Development Authority shall include any subsidiary of the
Connecticut Development Authority established pursuant to
subsection (1) of section 32-11a, and a municipality may act by and
through its implementing agency, as defined in subsection (k) of
section 32-222.

[(f) No commitments for new projects shall be approved by the
authority under this section on or after July 1, 2012.]

[(g)] (f) In the case of a remediation project, as defined in subsection
(i) of section 32-23d, that involves buildings that are vacant,
underutilized or in deteriorating condition and as to which municipal
real property taxes are delinquent, in whole or in part, for more than
one fiscal year, the amount determined in accordance with subdivision
(1) of subsection (b) of this section may, if the resolution of the
municipality so provides, be established at an amount less than the
amount so determined, but not less than the amount of municipal
property taxes actually paid during the most recently completed fiscal
year. If the Connecticut Development Authority issues bonds for the
remediation project, the amount established in the resolution shall be
used for all purposes of subsection (a) of this section.
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This act shall take effect as follows and shall amend the following
sections:
Section 1 July 1, 2011 32-9¢cc
Sec. 2 July 1, 2011 32-9ee
' Sec. 3 July 1, 2011 32-9ff
Sec. 4 from passage 22a-134a
Sec. 5 from passage 22a-133k
Sec. 6 from passage 22a-426
Sec.7 from passage New section
Sec. 8 July 1, 2011 32-9kk(a)(1)
 Sec.9 from passage 22a-6
Sec. 10 July 1, 2011 32-91
Sec. 11 from passage : 22a-134(1)
Sec. 12 from passage 22a-133aa
Sec. 13 from passage 22a-1330
Sec. 14 from passage 22a-133p
Sec. 15 from passage 22a-133q
| Sec. 16 from passage PA 10-135, Sec. 2
Sec. 17 July 1, 2011 New section
Sec. 18 July 1, 2011 32-23zz.

Statement of Legislative Commissioners:

In section 1(g), in the definition of "brownfields", "or reuse of the
property” was changed to "or reuse or expansion of the property" for
internal consistency; in section 5, "In accordance with the provisions of
chapter 54" was deleted for statutory consistency; in section 6(e),
references to section 6(f) were replaced with the language from section
6(f) for clarity; in section 10(b)(2), 10(b)(4) and 10(b)(5), "such person"
was changed to "such person or municipality" for internal consistency;
in section 10(f), two references to "eligible person" were changed to
"eligible person or municipality" for internal consistency; in section
17(b) "shall establish a brownfield remediation" was changed to "shall
establish a comprehensive brownfield" for internal consistency; in
section 17(c), "purchasing a brownfield who (1)" was changed to
"purchasing a brownfield, provided such applicant (1)" for clarity;
section 17(e) became section 17(0) and the remaining subsections were
relettered for conformity with drafting standards; and in section 17(m),
subdivision (2) was relettered with subparagraphs (A), (B) and (C) for
clarity.
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The following Fiscal Impact Statement and Bill Analysis are prepared for the benefit of the members

of the General Assembly, solely for purposes of information, summarization and explanation and do

not represent the intent of the General Assembly or either chamber thereof for any purpose. In

general, fiscal impacts are based upon a variety of informational sources, including the analyst's

professional knowiedge.

Whenever applicable, agency data is consulted as part of the analysis,

however final products do not necessarily reflect an assessment from any specific department.

I
OFA Fiscal Note
State Impact:
Agency Affected Fund-Effect FY12$ FY13$%
Various State Agencies Various - Potential Potential
Savings Significant Significant
Department of Environmental GF - Revenue Up to 200,000 | Up to 200,000
Protection Gain
Department of Economic & GF - Cost 140,000 140,000
Community Development
Comptroller Misc. Accounts GF - Cost 33,236 33,236
(Fringe Benefits)!
Legislative Mgmt. GF - Potential Less than Less than
Cost 1,000 1,000
Department of Revenue Services | GF - Potential See Below See Below
Revenue Gain
Department of Environmental GF - Revenue Indeterminate | Indeterminate
Protection ) Loss
Note: GF=General Fund
Municipal Impact:
Municipalities Effect FY12$ FY13$
Various Municipalities Potential Significant Significant
. Savings

Explanation

The bill results in a cost and revenue loss to the state by making
various changes to the laws and programs governing brownfield
remediation projects. ’

Section 1 requires the Department of Economic and Community

1 The fringe benefit costs for most state employees are budgeted centrally in
accounts administered by the Comptroller. The estimated non-pension fringe benefit
cost associated with personnel changes is 23.76% of payroll in FY 12 and FY 13. In
addition, there could be an impact to potential liability for the applicable state
pension funds.
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Development (DECD) to appoint a director of the Office of Brownfield
and Remediation Development (OBRD). This results in a cost of
$109,527 ($88,500 salary and $21,027 in fringe benefits).

Section 9 exempts entities and state agencies from remitting various
tees to the Department of Environmental Protection (DEP). This will
result in a revenue loss to DEP, the extent of which is unknown at this
time. The bill could also result in a savings to state agencies that
remediate state-owned properties that do not have to remit form

application fees under the bill’s provisions.

Fees for: (1) an environmental condition assessment form is $3,250;
and (2) the fee for a covenant not to sue prospective purchasers or
owners of contaminated land form is 3% of the appraised value of the
property as if it were uncontaminated. Transfer fees are as follows: (1)
tiling a Form I is $75; (2) filing a Form 1II is $1,320; (3) filing an initial
Form III on or after October 1, 1995 is $3,000 with subsequent Form III
fees ranging from $3,250 to $34,750 depending on the additional
amount of remediation required; (4) filing a Form IV ranges from
$3,250 to $17,500 dependant upon the amount of remediation required.

Sections 10 & 12 also consider a municipality as an innocent party
regarding preexisting contamination conditions only to the extent that
it was not negligent or reckless. It also states that municipalities
qualify for a covenant not to sue without fee from DEP. Thus, it could
result in significant savings to municipalities for litigation and any
resulting liability. = Municipalities could realize a savings from
exemption of remitting certain fees (the amount of which is noted

above).

Section 16 increases, from 11 to 13, the membership on the working
group established in PA 10-135. This may result in an additional cost
to the Office of Legislative Management or other state agencies of up to
$1,000 in both FY 12 and FY 13 to the extent that these two new task
force members seek mileage reimbursement. The current rate of

mileage reimbursement is 51 cents per mile.
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Section 17 establishes a new liability protection program under the
OBRD. The Department of Economic and Community Development
requires one Environmental Analyst position at a total cost of $63,736
($51,500 salary and $12,236 in fringe benefits) to administer this

program.

The bill also results in a revenue gain to DEP of up to $200,000 in
both FY 12 and FY 13 since it establishes a new liability protection
program within the OBRD. The program may accept up to 20
properties per year with a $10,000 fee per property. This provision
may also result in additional revenue in subsequent years since it
requires a $5,000 fee upon transfer of the property. Municipalities are

exempt from remittance of this fee.

Section 18 eliminates the sunset date for the Connecticut
Development Authority’s (CDA) tax incremental financing (TIF)
program. To the extent that this extension of the program enhances
the ability of large scale projects to be financed, there is a potential for
grand list expansion in those municipalities.

This could also result in an increase in state revenue collections if it
produces economic development that leads to an increase in the state's
tax base.

Expanding the TIF programs may result in costs to CDA, a quasi-
state agency, if towns submit applications for TIF projects that do not -
subsequently receive funding. Under the program, towns are required
to reimburse the agency for expenses associated with the statutory
evaluation process, including a financial assessment, a revenue impact
assessment and legal fees. However if for any reason the project does
not receive TIF funding, the agency's costs are not reimbursed.

The Out Years

The annualized ongoing fiscal impact identified above would
continue into the future subject to inflation.
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OLR Bill Analysis
sHB 6526

AN ACT CONCERNING BROWNFIELD REMEDIATION AND
DEVELOPMENT AS AN ECONOMIC DRIVER.

SUMMARY:

This bill makes many changes to the laws and programs governing

how parties may clean up and redevelop contaminated property (i.e.,

brownfields). Parties undertaking such projects may be liable for

contamination that existed before they acquired the property. The bill

provides more protection from that liability. It:

1.

requires the Office of Brownfield Remediation and Development
(OBRD) to establish a program protecting property owners from
liability to the state and third parties if they remediate a
brownfield according to Department of Environmental
Protection (DEP) standards;

explicitly limits the party (know as the certifying party)
responsible under the Transfer Act to investigating and
remediating only the contamination that existed on the property
before it was transferred or the required DEP forms were filed,

whichever is later; and

allows more property to qualify for liability protection under a
Department of Economic.and Community Development (DECD)
program and opens it to municipalities and specific types of
developers acting on their behalf.

The bill also makes changes to the regulatory requirements for

remediating brownfields. It:

1.

exempts parties from paying various DEP fees when

remediating these sites with state funds,
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2. gives developers another device for imposing use restrictions on
remediated property (i.e., Notice of Activity and Use Limitation),

and

3. creates a framework for reviewing and revising remediation
standards and surface and ground water classifications and
evaluating policies and programs affecting the property owners’
ability to clean up and redevelop browntfields. ' |

The bill makes permanent two brownfield funding programs;
makes structural changes to OBRD; and extends the Brownfield
Working Group’s term, increases its membership, and makes the
DECD and DEP commissioners its co-chairpersons.

EFFECTIVE DATE: Upon passage, except for the provisions
concerning OBRD’s structure, the new liability protection program, the
existing brownfield funding programs, and the fee exemptions, which
take effect July 1, 2011.

§ 17 — NEW LIABILITY PROTECTION PROGRAM
Purpose

The bill requires OBRD to establish a program protecting owners
from liability when remediating and developing brownfields. OBRD
may accept up to 20 properties per year, but must add more during a

year if a property drops out of the program or its owner finishes
remediating it. OBRD is a unit of DECD.

The bill's program protects owners and their successors from
liability to the state and third parties for any contamination at the
property that others caused. But this protection does not prevent the

DEP commissioner from requiring any remedial action if:

1. the owner provided false information about the property or
failed to implement the remediation plan,

2. additional contamination was uncovered at the property after

OBRD accepted it into the program, and
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3. exposure levels increased to the point threatening human health

or the environment.

Eligibility

The program is opened to innocent landowners (i.e., owners who
did not cause the pollution on their property), people and entities
interested in purchasing a contaminated property (i.e., bona fide
prospective purchasers), municipalities, economic development
agencies, and people who own property next to a brownfield. The
entities qualify only if they did not contaminate the property and are '
unaffiliated with those that did.

A party may participate in the program if its property is
significantly contaminated (based on the bill’s criteria) and its
remediation will create jobs, increase the municipality’s tax base, and
address specific land use planning goals, including smart growth and
transit oriented development. It also qualifies if the property is being
remediated under a DEP program. But the party does not qualify if the
property is on the federal government’s national priorities list of
contaminated property or must be remediated under a state or federal

order.

The bill also allows municipalities and economic development
agencies to nominate property for participation and requires OBRD to
accept these nominations. But it does not prescribe the nomination

process.

The bill specifies that acceptance into the program does not prevent
an owner from seeking funds under other federal, state, and local

programs.

Application

Property owners must apply to OBRD to have their property
accepted into the program. An owner must include a title search,
environmental condition.assessment form, and other documents the
bill specifies. The applicant must certify that the information in the
application is correct and accurate to the best of the applicant’s

sHB6526 / File No. 469 55



sHB6526 File No. 469

knowledge.

Applicants other than municipalities and economic development
agencies must pay a $10,000 application fee, which DEP may use only
to prevent pollution from the participating properties from
contaminating other property. The bill imposes an additional $5,000
fee on all applicants when they transfer property.

Process

The bill contemplates a seven-step process for providing liability
protection.

1. OBRD must determine if an application is complete within 30
days after receiving it and notify the applicant about its decision.
The application is automatically considered complete if OBRD
misses this deadline.

2. Within 60 days after notifying the applicant that its application is
complete, OBRD must decide whether to accept the property
into the program. The property is automatically accepted if
OBRD misses this deadline. Once the property is accepted, the
bill protects its owner from liability to the state or any third
party for pollution released at or from the property, unless the
owner caused or contributed to it or exacerbated conditions that
caused the pollution release. The owner must investigate and
remediate only the contamination within the property according
to DEP standards. The owner is not required to address
contamination beyond the property unless the owner caused or
contributed to it.

3. Within 180 days after OBRD determines that the owner’s
application is complete, the owner must prepare and submit to
OBRD and DEP a plan and schedule to remediate the property,
signed and stamped by a licensed environmental professional
(LEP). The plan and schedule must provide for the property’s
remediation within eight years after the application’s approval
date. During the 180-day period, the owner must notify the
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public about the plan and schedule and give 30 days for public
comment on them. Within 60 days of notifying the public, the
owner must submit its response to the public’'s comments to
OBRD and DEP.

4. DEP has 60 days from receiving the owner’s response to the
public comments on the plan and schedule to approve or reject
it. The plan is automatically approved if DEP misses this
deadline. If DEP rejects the plan in whole or in part, DEP must
explain its reasons to the owner, who then has 30 days to
respond. This process may continue until DEP approves the plan
or the owner withdraws from the process.

5. After DEP approves the plan and schedule, the owner may begin
remediating the property after notifing the public in the affected
town and its health director and posting a notice at the property.
An LEP must supervise the work and submit a report to OBRD
that includes a verification or interim verification stating that the
clean-up met DEP standards. DEP may extend the eight-year
deadline if the owner makes reasonable progress toward
investigating and remediating the property, but circumstance
beyond the owner’s control delay the work.

6. DEP has 90 days to approve the report or require the work to be
audited. The report is automatically approved if DEP misses this
deadline. If DEP requires an audit, the audit must be conducted
within six months after DEP required it. The audit report must
go to the applicant, the OBRD director, and the LEP. The audit
may approve or disapprove the report and state the reasons for
the disapproval. The owner may address these reasons using the
process the bill provides.

7. After DEP approves the final remedial report, the commissioner
must issue a notice indicating that the work is completed and
that no further action is needed. The notice must state the scope
of the owner’s protections, which do not include relief from any
liability imposed on the owner under federal and state
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environmental protection laws. The DEP commissioner may
require an audit 90 days after the LEP submitted the final report
if the commissioner believes the report was based on inaccurate,
erroneous, or misleading information or the actions the bill

specifies are not being taken.

Transfers

The bill allows owners to transfer the property, along with the
protections from liability, during or after its remediation. The party
acquiring the property must meet the bill's criteria and it or the
previous owner must pay a $5,000 transfer fee to the commissioner.
This requirement applies to property municipalities and economic
development agencies transfer for redevelopment, but not to property
they acquire after remediation. The fee revenue may be used only to
address contamination spreading beyond properties in the program.
The bill exempts transfers from the Transfer Act.

Regulations

The bill allows the OBRD director to adopt implementing
regulations.

REGULATORY CHANGES
§ 4 — Certifying Party’s Responsibility under the Transfer Act

The bill limits the certifying party’s responsibility under the
Transfer Act. Parties involved in the sale or transfer of a potentially
contaminated property must completed and submit a Form III, which
notifies DEP about the transaction, their knowledge about the
property, and the party who will investigate and remediate it (i.e.,
certifying party). After the certifying party remediates the property, it
must complete and submit a Form IV to DEP, certifying that the
property was remediate according to state standards.

The bill specifies that the certifying party does not have to
investigate or clean up any real or potential contamination that occurs
after the transfer date or the date when the parties filed the Form III or
IV with the commissioner, which ever is later.
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the Finance Committee on February 15 and sHB 6527 to the floor on
March 22.

COMMITTEE ACTION

Commerce Committee

Joint Favorable Substitute
Yea 19 Nay O (03/22/2011)
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